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BY DEIRDRE M. WELLS 

SSB sought inter partes reexamination of a Sealy 
design patent. After reexamination, the decision was 
appealed to the Patent Trial and Appeal Board. The 
single claim in the patent recites “[t]he ornamental 
designs for a Euro-top mattress design, as shown 
and described.” Figure 1 of the patent (left) and the 
Aireloom Heritage mattress, which the Board found 
invalidated the patent, (right) are reproduced below.

In finding the claim invalid, the Board determined 
that it required, among other things, horizontal piping 
that has a contrasting appearance along the edges 
of the top and bottom of the mattress and along the 
top of the pillow layer. The Board determined that 
the contrast claimed in the patent encompassed any 
difference in appearance between the mattress pip-
ing and the remainder of the mattress. Despite the 
patent containing a second nearly identical mattress 
design with the piping claimed as brown, the Board 
rejected Sealy’s argument that the claimed contrast 
was limited to contrasting color or otherwise had to 
amount to something “strikingly different” from the 
remainder of the mattress. Applying this construc-
tion, the Board found the patent invalid over the Aire-
loom Heritage mattress. 

On appeal to the Federal Circuit, Sealy challenged 
both the Board’s claim construction regarding the 
claimed contrast and the Board’s obviousness deter-
mination. Regarding the claimed contrast, the court 
agreed that the shading technique in the figures 
merely indicated a contrast and did not limit the 
claimed contrast to the “strikingly different” degree 
that Sealy proposed. It also noted that the patent 
did not provide any textual description or limitation 
regarding the claimed contrast. Thus, the Federal 
Circuit held that the only contrast required by the 
claim is one of differing appearance, which may be 
achieved by, for example, contrasting fabric, contrast-
ing color, contrasting pattern, or contrasting texture. 
The Federal Circuit then applied this construction to 
hold that the Aireloom Heritage monochromatic mat-
tress rendered the claim invalid.
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differences between the claimed invention and the prior art;
and (4) objective evidence of non-obviousness.” Id. (citing

Graham v. John Deere Co., 383 U.S. 1, 17, 86 S.Ct. 684,
15 L.Ed.2d 545 (1966)).

We review the Board's legal determinations de novo and its
factual findings for *799  substantial evidence. Campbell
Soup Co. v. Gamon Plus, Inc., 939 F.3d 1335, 1339 (Fed. Cir.
2019). Substantial evidence “means such relevant evidence
as a reasonable mind might accept as adequate to support

a conclusion.” Consol. Edison Co. v. NLRB, 305 U.S.
197, 229, 59 S.Ct. 206, 83 L.Ed. 126 (1938). “Where two
different conclusions may be warranted based on the evidence
of record, the Board's decision to favor one conclusion over
the other is the type of decision that must be sustained by this
court as supported by substantial evidence.” IXI IP, LLC v.
Samsung Elecs. Co., 903 F.3d 1257, 1262 (Fed. Cir. 2018)

(quoting In re Bayer Aktiengesellschaft, 488 F.3d 960, 970
(Fed. Cir. 2007)).
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[2] The obviousness analysis for design patents requires that
there be a prior art design that qualifies as a primary reference.
Spigen, 955 F.3d at 1383, 1385. Whether a prior art design
qualifies as a primary reference depends on whether the prior
art reference “creates ‘basically the same’ visual impression
as the claimed design.” Id. (cleaned up). The determination
of whether a prior art design qualifies as a primary reference
is a factual issue. Id.

The Board determined that Aireloom Heritage, pictured
below, met all six of the claim design elements and disclosed
“basically the same” design as the claimed design. Sealy
contends that Aireloom Heritage creates “an entirely different
overall visual impression,” and is therefore not a proper
primary reference, because it lacks the requisite contrast
and because the red blanket obstructs a view of one of the

handles. 2  Appellant's Br. 44–45.

Appellant's Br. 10.

As to contrast, Sealy contends that Aireloom Heritage is a
monochromatic mattress that lacks the requisite contrast to
create the same visual impression as the claimed design.
This argument, however, depends on us adopting Sealy's
proposed interpretation of contrast. See Appellant's Br. 39. As
discussed, however, we agree with the Board's interpretation
of contrast. With this interpretation in mind, we determine
that substantial evidence supports the Board's finding of the
requisite contrast. See Decision I, 2015 WL 1481100, at
*3 (“[E]ach of the aforementioned five Exhibits includes
contrasting edging/piping of *800  both the mattress and
handles as the edging/piping can be easily distinguished from
the rest of the mattress....”); J.A. 2496 (examiner finding that
“all piping ... appear[s] to have at least some difference in
appearance in comparison to the mattress”).

The Board also determined that, although only one vantage
point is shown of the Aireloom Heritage mattress and that
a blanket covered a portion of the mattress, the image of
the Aireloom Heritage mattress still depicted eight handles.
This finding is supported by the “unrebutted evidence in the
form of an Expert Report of Ed Scott,” which provided that if
there were handles on one side of the mattress, a designer of
ordinary skill in the art would understand there to be handles
with the same design, placement, and proportion, on the
opposite side. Decision I, 2015 WL 1481100, at *2 (citing J.A.
1140–41); see also J.A 1136. Further, the examiner found that
a designer of ordinary skill in the art would have understood
that there is a handle under the red blanket, J.A. 852 (noting
that “4 vertical handles are shown”), which the Board agreed
with, Decision I, 2015 WL 1481100, at *3.

Claiming a contrast with shading without 

textual description covers any difference of 

appearance regardless how small.




