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Protecting investment in consumer 
products, especially those sold via 
a razor/blade sales model, presents 

unique challenges. Under this model a reus-
able base component is sold and  followed 
by continuing sales of disposable widgets 
for use with the base component. But once 
the base component is in the hands of 
the customer, what’s to stop an interloper 
from copying the widgets and undercutting 
these continuing sales? T hrough the non-
statutory patent exhaustion doctrine, which 
“exhausts” a patentee’s patent rights in a 
product after it has been sold, courts have 
not made it easy for patent owners to control 
downstream use of their products. 

A recent opinion by the Federal Circuit, 
Keurig Inc. v. Sturm Foods, Inc.,1 continues 
this trend (along with Lifescan Scotland, 
Ltd. et al. v. Shasta Technologies LLC et 
al.)2 T he court in Keurig held a method 
claim automatically exhausted by the 
exhaustion of an apparatus claim in the 
same patent. D espite the court’s ruling, 
strategies remain available to consumer 
product companies using the razor/blade 
sales model that allow some downstream 
protection of their business.

Keurig makes the popular “K-cups” 
brand disposable coffee cartridges used 

with Keurig’s brewing machines to dis-
pense single-serve beverages on demand. 
Keurig owns two patents that each include 
both apparatus claims covering the brewers 
and method claims covering brewing bever-
ages from a disposable cartridge.

Sturm sells replacement cartridges for 
use in Keurig’s brewers. Keurig filed suit 
against Sturm, alleging that use of Sturm’s 
replacement cartridges in Keurig’s brewers 
directly infringed Keurig’s method claims, 
and that Sturm’s sale of the cartridges 
induced and contributed to this infringe-
ment. Sturm moved for summary judg-
ment of noninfringement on the basis that 
Keurig’s patent rights were exhausted by 
Keurig’s authorized sale of its brewers. 
Keurig appealed the district court’s grant of 
summary judgment to the Federal Circuit.

An affirmative defense to infringement, 
patent exhaustion can terminate patent 
rights in a patented item upon its initial 
authorized sale. A pplicable precedent 
for exhaustion of method claims includes 
the Supreme C ourt’s decision in Quanta 
Computer, Inc. v. LG Electronics, Inc.,3 
which dealt with an unpatented related 
item, and was summarized by the Keurig 
court: “method claims are exhausted by an 
authorized sale of an item that substantially 
embodies the method if the item (1) has 
no reasonable noninfringing use and (2) 
includes all inventive aspects of the method 
claimed.” 

Keurig acknowledged that its brewers 
were commercial embodiments of its appa-
ratus claims, but claimed its brewers did 
not meet the first prong of this test because 
they had reasonable noninfringing uses in 
that they could be used with different types 
of cartridges in ways that would not infringe 
the claimed methods. T he court rejected 
this argument, finding that potential non-
infringing uses could not save the method 
claims from exhaustion where the use in 
question is the very use contemplated by 
the patented invention.

The court’s basis for finding the first 
prong inapplicable to the exhaustion ques-
tion is that allowing Keurig to control use of 
its brewers after their sale runs “counter to 

the spirit of the doctrine of patent exhaus-
tion.” The court apparently found that the 
sale of an article is enough in itself to trig-
ger exhaustion of an entire patent, where at 
least one claim of the patent covered the 
sold article. In other words, all claims of 
a patent are exhausted together, not on a 
claim-by-claim basis.

Since the method claims Keurig sought 
to assert were in the same patent as claims 
covering its brewers, the method claims 
were exhausted as part of the exhaustion 
of the patents as a whole, based on the 
authorized sale of the patented brewers. 
As a result, Keurig could not recover for a 
purchaser’s use of a non-Keurig cartridge 
in his brewer even if the use practiced 
Keurig’s method claim.

Though the court based the exhaustion 
of the method claims on their existence in 
the same patent as exhausted apparatus 
claims, this does not necessarily mean that 
having patented them separately would 
have saved them. T he court here essen-
tially created a shortcut around the Quanta 
analysis by holding that all claims of a pat-
ent are exhausted together. But in doing so 
the court expressed a strong preference for 
a party’s authorized sale of a product—pat-
ented or not—to preclude an infringement 
claim by that party based on the product’s 
use. T hough dicta in this case, the court 
seems likely to consider Quanta’s “reason-
able noninfringing use” prong to be a very 
high bar.

What can a consumer product com-
pany—particularly one using a razor/blade 
sales model like Keurig—do to meet these 
challenges? D espite the recent trends in 
litigation undermining patent owners’ abil-
ity to control downstream use of their prod-
ucts through method claims, there are some 
grounds for successful patent protection 
under the razor/blade sales model.

Patent with your design strategy 
in mind. The court in Keurig v. Sturm 
notes that Keurig owned but did not assert 
a design patent covering a beverage car-
tridge. A  robust design patenting strategy, 
however, may prove useful to those using 
the razor/blade sales model in preventing 
knock-off widgets from cutting into their 
market share. Strategic claim drafting in a 
design patent through the creative use of 
solid and broken lines in the drawings to 
claim particular aspects of an article can 
in many cases provide claim scope broad 
enough to cover unauthorized widgets of 
varying configurations that may work with 
the base component. T he careful drafter 
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will, however, take care not to limit the 
claims only to purely functional aspects 
of the widget so as not to run afoul of the 
Federal C ircuit’s holding in Best Lock v. 
Ilco,4 which upheld an affirmative defense 
to infringement of a design patent claim on 
this basis. A balanced portfolio strategy that 
includes both design and utility protection 
aimed at multiple possible infringers along 
the distribution channel may help alleviate 
patent exhaustion challenges.

Design with your patent strategy 
in mind. D esigners may find it useful to 
over-design the parts of the base component 
and the widget that interact, with two addi-
tional goals in mind: (1) both sides of the 
interaction should include a novel feature; 
(2) each side of the interaction should only 
properly interact with an item including 
the novel feature of the other side. T his 
may allow patent claims directed to the 
interaction between these parts as well as 
the novel feature of each part individually. 
Infringement of the claims to the interac-
tion between parts may be induced by an 
unauthorized upstream interloper, and the 
claims covering the widget-side interac-
tive feature may be directly infringed by 
the interloper. Given the court’s ruling 
in Keurig, however, at least the claims 

directed to the novel features individually 
should be patented in separate patents.

Product and technology restric-
tions. In finding the patents exhausted, 
the court emphasized that Keurig’s brew-
ers were sold without conditions. It is not 
clear to what extent placing conditions on 
the sales may have saved the patents from 
exhaustion. Presumably Keurig could have 
attempted to condition sale of its brewers on 
the purchaser agreeing to only use autho-
rized K-cups in the brewer. But this creates 
a cause of action against the purchaser, 
rather than against an upstream interloper. 
Another option is to technologically restrict 
use of a base component to authorized 
widgets, for example by using software 
to recognize and refuse to operate with 
unauthorized widgets. Indeed, Keurig has 
announced that its next generation brew-
ers will include “interactive readability” 
that will not work with copycat cartridges. 
Patent protection on the operating method 
and structural details of such technologi-
cal restrictions can provide another valu-
able weapon against knock-off widgets, but 
should be considered carefully to avoid 
exhaustion.    

In spite of the hostile stance courts tend 
to take toward downstream control of prod-

ucts after their sale, clearly some potential 
avenues for such control through patent 
protection remain available. Strategic con-
sumer product companies using the razor/
blade sales model may still be able to use 
some combination of product design and 
intellectual property law to protect their 
investments in developing such products. A 
bold, full-bodied patent prosecution strat-
egy that recognizes the unique difficulties 
of the razor/blade sales model can help. 
Involving your patent counsel in the early 
stages of product design can be the differ-
ence between a sale that exhausts your pat-
ent rights, and one that leaves the company 
buzzing with viable patent protection.  

The opinions expressed are those of the 
authors and do not necessarily reflect the 
views of the firm or its clients. This article is 
for general information purposes and is not 
intended to be and should not be taken as 
legal advice.  IPT
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CPA Global Expands Legal Support Services Operations to Meet Growing Client Demand
CPA Global has opened a new state-of-the-art legal support services facility in Arlington, Virginia, expanding its capacity to assist 
law firms and corporate legal departments in their document review and compliance projects.  The Arlington office is CPA Global�s 
sixth facility in the US, adding to the Company�s existing operations in Alexandria, Boise, Silicon Valley, Houston, and Minneapolis.

Measuring around 6,000 square feet, the new facility can accommodate up to 65 legal support and project management staff.  In 
accordance with industry best practice, it offers an environment of rigorous security and confidentiality, including separate and secure 
work areas for each client�s matters, security cameras with 24/7 monitoring capability, and strict controls over IT access.

Reflecting growing demands from law firms and corporates, legal support services attorneys at the new facility will serve as much 
needed additional resources for clients, supporting them with litigation work surrounding financial transactions as well as a range of 
broader litigation across different industry sectors. 

The influx of new business which led to the A rlington expansion has resulted from a variety of legal support services needs, 
including assistance with commercial and general litigation work, mergers and acquisitions, compliance, and anti-bribery and anti-
corruption crackdowns.  Benefiting from the diverse international population of the Washington, DC area, the Arlington operation will 
be equally well equipped to handle projects from the US, Europe, or Asia Pacific.

About CPA Global
CPA Global is the world’s leading provider of intellectual property and legal support services.  With offices across Europe, the 

United States and Asia Pacific, CPA Global supports many of the world�s best known corporations and law firms with a range of IP and 
broader legal services, helping them to manage risk, cost and capacity, and realize greater value for their businesses and IP assets. 
CPA Global is a market leader in the outsourced legal services sector, providing high quality and cost-efficient legal support services 
in areas such as transaction support, document review, contract management, anti-bribery and compliance, and legal research through 
delivery centers in the US and India. The Company�s legal support services work is undertaken under the supervision of the clients� 
own lawyers. CPA Global does not provide legal advice.

Founded in Jersey, Channel Islands in 1969, CPA Global today employs more than 1,700 people, serving clients� needs in 200 juris-
dictions through its own offices and an extensive agent network. CPA Global�s diverse client list ranges from major global corporations, 
headquartered in Europe, North America and Asia Pacific, to small and medium-sized enterprises and innovation start-ups; and from top 
international law firms to national and regional law and IP firms.  For further information, please visit: www.cpaglobal.com.


