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2023 was another busy year for district court deci-
sions! There were patent- and case-dispositive design 
patent decisions across a range of venues and at a 
range of case postures, including claim construc-
tion rulings, summary judgment decisions, and even 
multiple jury trials. We summarize below three of the 
most noteworthy of these decisions: Torvent LLC v. 
Techtronic Industries Co., Ltd, North Star Technology 
v. Latham Pool Products, Inc., and Range of Motion 
Products, LLC. v. The Armaid Company Inc. The deci-
sion in Torvent came out of a claim construction ruling 
in the District of Delaware, the decision in North Star 
followed summary judgment briefing in the Eastern 
District of Tennessee, and the decision in Range of 
Motion followed summary judgment briefing in the 
District of Maine.

Torvent LLC v. Techtronic Industries Co., Ltd.

Torvent LLC filed a district court action against 
several defendants, including multiple Techtronic 
entities, Home Depot, and Walmart alleging infringe-
ment of several design and utility patents, including 
U.S. Patent No. D970,321 (“D’321 patent), which is 
directed to the ornamental design for a line trimmer 
component. The D’321 patent is a continuation of a 
utility patent. Torvent alleged that Defendants infringe 
its patents with their strong line trimmer heads used 
to cut vegetation (line trimmers are also known as 
weed-whackers). Home Depot and Walmart sell the 
Techtronic entities’ products.

During claim construction, Torvent argued that the 
D’321 patent required no construction. Defendants 
argued that the claim is indefinite because its figures 
contain four irreconcilable inconsistencies: 1) figure 1 
shows four cut-outs along the tapered bottom portion 
of the spool while figure 6 shows six cut-outs, 2) 
figure 1 shows these cut-outs as “triangular cut-outs 
extending uniformly to the lower cylindrical portion’s 
edge” while figures 4 and 5 show “a ‘mouse-door’ 

shape having a curved top and that angles outward 
as it extends to the lower cylindrical portion’s edge,” 3) 
figure 1 shows recessions that are a different size and 
width from the recessions shown in figures 4 and 6, 
and 4) figure 1 shows a different geometry of the trim-
mer line channel opening than the geometry depicted 
in figures 2 and 4. Defendants provided side-by-side 
comparisons with annotations highlighting each of 
these inconsistencies, which are reproduced below in 
the same order as Defendants presented them.
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(Id. at PageID 8119.) 

Defendants argue that these inconsistencies render the D321 Patent invalid, and have 

provided the declaration of their expert, Mr. Paul Hatch, to support their arguments.  (Id. at PageID 

8119–24; ECF No. 160-3.)  Defendants argue that the inconsistencies “are material to the ordinary 

observer and leave a POSA (1) unable to discern the scope of the claimed ornamental design with 

reasonable certainty; and (2) unable to make and use the claimed ornamental design.”  (ECF No. 

159 at PageID 8119 (citing ECF No. 160-3 ¶¶ 38–39, 46–47, 53–54, 60–61, 64–65).) 

Torvent argues that no construction is required beyond the figures of the patents 

themselves.  (Id. at PageID 8103–05 (quoting Egyptian Goddess, 543 F.3d at 679–680).)  Torvent 

argues that the D321 Patent is not indefinite, and that Defendants have not met their burden of 

proving indefiniteness by clear and convincing evidence.  (Id. at PageID 8106.)  Torvent argues 

that the inconsistencies highlighted by Defendants are “minor discrepancies” that are insufficient 

to render the design unclear.  (Id. at PageID 8106.)  Torvent argues that “courts routinely decline 

to find invalidity of a design patent based on indefiniteness regarding such minor drawing 

discrepancies, including differences in shapes.” (Id. at PageID 8108–12 (collecting cases).)  

Torvent further argues that enablement cannot be properly considered in the context of claim 
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“irreconcilable inconsistencies” that render its claim indefinite and invalid: 1) figure 1 shows four 

cut-outs along the tapered bottom portion of the spool while figure 6 shows six cut-outs, 2) figure 

1 shows these cut-outs as “triangular cut-outs extending uniformly to the lower cylindrical 

portion’s edge” while figures 4 and 5 show “a ‘mouse-door’ shape having a curved top and that 

angles outward as it extends to the lower cylindrical portion’s edge,” 3) figure 1 shows recessions 

that are a different size and width from the recessions shown in figures 4 and 6, and 4) figure 1 

shows a different geometry of the trimmer line channel opening than the geometry depicted in 

figures 2 and 4.  (ECF No. 159 at PageID 8115–19.)  Defendants have provided side-by-side 

comparisons with annotations highlighting each of these inconsistencies, which are reproduced 

below in the same order as Defendants presented them. 

 

(Id. at PageID 8116.) 
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The district court sided with Defendants and ruled 
that the D’321 patent is invalid as indefinite. The court 
agreed that one skilled in the art, viewing the design 
as would an ordinary observer, would not understand 
the scope of the design with reasonable certainty. The 
court said the patent presents two different styles for 
the cut-outs and recessions: Figure 1 shows a style 
with four v-shaped cut-outs and narrow recessions 
and Figures 4–6 show a version with six rounded 
cut-outs and wider recessions. The court said it is 
impossible to determine which style of cut-outs and 
recessions is actually claimed. In particular, the court 
said it is impossible to determine whether the claimed 
design has four or six cut-outs, whether these cut-outs 
are triangular or rounded, whether the bottom of the 
cut-outs is smooth or contains an angle, and whether 
the recessions should be narrow or wide. The court 
held that the inconsistencies in the cut-outs and 
recessions preclude the overall understanding of the 
scope of the claimed design and therefore render the 
D’321 patent’s claim indefinite.

Practice Tip:

While it is perfectly proper, and sometimes very 
advantageous, to file a design patent application as 
a continuation of a pending utility patent application, 
such applicants would be wise to carefully consider 
the accuracy of the figures of the utility patent appli-
cation before doing so. That is because there is no 
requirement that utility patent drawings be inter-
nally consistent, like there is for design patents and 
because utility patent drawings can disclose a variety 
of embodiments in a single application. before filing a 
design patent application based on a prior filed util-
ity patent application, applicants should be careful to 
choose only the figures that consistently depict the 
desired design to be claimed.

North Star Technology v. Latham 
Pool Products, Inc. 

North Star Technology International Limited and 
North Star Technology Limited filed a district court 
action in the Eastern District of Tennessee asserting 
that Latham Pool Products, Inc. infringes North Star’s 
U.S. Design Patent No. D791,966 (“D’966 patent”) 
directed to swimming pools. The two North Star enti-
ties are intellectual property holding companies for a 
family of entities known as Leisure Pools. Latham Pool 
moved for summary judgment of non-infringement. A 
side-by-side comparison of the claimed design (on 
the left) and the accused product (on the right) are 
reproduced below.

Latham Pool argued that the appearance of the 
accused products is plainly dissimilar from the D’966 
patent, especially considering the prior art and that 
any similarities that exist between the design of the 
accused products and the patent stem from the use 
of design elements that were commonly used in pool 
designs before the patent. Latham Pool pointed to a 
number of prior art pools as pertinent prior art. Some 
examples are shown below.
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Figs. 1–8 of the ’D966 Patent

Pool designs in the prior art

Accused Products

2

Leisure Pools is the second largest manufacturer of fiberglass pools in the United States and 

manufactures and sells fiberglass pool shells covered by U.S. Design Patent Number D791,966 

(the “D’966 Patent”) under the trademark “The Pinnacle” [Doc. 75-1 ¶¶ 4, 8 (Pain, D. Decl.)].  

Plaintiffs applied for the D’966 Patent on January 28, 2016 [Doc. 11-1 at 2].  The D’966 Patent, 

titled “Swimming Pool,” was issued on July 11, 2017; it covers the ornamental design for a 

swimming pool [Id.].  The following figures are consistent with the D’966 Patent:

[Doc. 11-1 at 4-10].  

As shown in the figures above, the D’966 Patent is for a rectangular pool with angular 

design features [Id.].  A rectangular entry step extends the full width of the pool and leads to a 

rectangular tanning ledge [Id.].  From the rectangular tanning ledge, the full-width steps leading 

into the main body of the pool differ in length, with the top step being longer than the bottom [Id.].  
3

A rectangular bench is located in each corner of the deep end of the pool, with smaller rectangular 

steps stacked on top of each bench [Id.].  A safety ledge extends around the perimeter of the pool 

at the same level as the top surface of the tanning ledge and deep end benches [Id.].  

B. Defendant Latham Pool Products, Inc. and the Corinthian 16 Swimming 
Pool

Defendant Latham Pool Products, Inc. is the largest manufacturer of fiberglass pools in the 

United States [Doc. 75-1 ¶ 8].  Defendant manufactures and sells the “Corinthian 16”3 fiberglass 

swimming pool [Doc. 14 ¶ 6].  The following figures are consistent with the Corinthian 16 design:

[Doc. 67-9 at 2-8].4

3 Plaintiffs allege that Defendant’s Corinthian 16, “Seahaven,” and “Solara” pools all violate 
Plaintiffs’ patent [See Doc. 11-3 at 2].  Those pools have the same design, so the Court refers to 
them collectively as “Corinthian 16” [See id.; Doc 11 ¶ 16].

6

[Doc. 66 at 18-20 (citing Eddy Smith, Sun ledge vinyl liner pool renovation, YOUTUBE (Aug. 4,

2014), https://www.youtube.com/watch?v=tN4hsi73Waw)].  

[Doc. 66 at 20 (citing Coral Pool, Coral Pool Construction, Inc., YOUTUBE (Sept. 5, 2008), 

https://www.youtube.com/watch?v=6E4ux4yOebI)]. 

7

[Doc. 66 at 21 (citing Precision Pool Construction, Vinyl Liner Pool With SpaDeck and Waterfall 

in Danvers Ma, YOUTUBE (Aug. 21, 2012), https://www.youtube.com/watch?v=opqYDN3Lll0)]. 

And the record reveals that a design for a rectangular pool with a rectangular tanning ledge 

and deep end benches was also publicly available before Plaintiffs filed their patent [See Doc. 66 

at 21-24].  Images of some of those designs are below.

[Doc. 66 at 22 (citing Coral Pool and Spa San Jose, Ca, Rectangular Pool and Spa with Auto Cover, 

Baja Ledge, and Swim Outs, YOUTUBE (July 16, 2015), https://www.youtube.com/watch?v=KN

99-WDGpD4)]. 

[Doc. 66 at 23-24 (citing All Aqua Pools – New Smyrna Beach, Modern Pool with Sun Shelf, 

YOUTUBE (Oct. 21, 2013), https://www.youtube.com/watch?v=GCOpXWK9v8M)]. 

8

[Doc. 66 at 23 (citing 3D Pool Designs by FS Landscaping Contractors, Rectangle Pool Design, 

YOUTUBE (Sept. 16, 2013), https://www.youtube.com/watch?v=NdE2zONM3Ok)]. 

[Doc. 66 at 24 (citing Chaz Connell, RL Pool with Large Beach Step, YOUTUBE (Nov. 30, 2015), 

https://www.youtube.com/watch?v=orJzYhEm1iM)].  

Some of Defendant’s own pools produced before January 28, 2016 featured rectangular 

shapes, tanning ledges, steps, and deep end benches [Doc. 66 at 24-26].  In fact, as shown below,

two of Defendant’s prior swimming pool designs featured similar deep end bench and safety ledge 

designs as the Corinthian 16 [Docs. 65 at 9; 67-9; 67-37; 67-39].  
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North Star, in response, argued that Latham Pool’s 
non-infringement arguments impermissibly focused 
on viewing the design features in isolation rather 
than considering whether the designs, when viewed 
in their entireties, are deceptively similar pursuant to 
the ordinary observer test. Here, the parties agreed 
that the “ordinary observer” is a “homeowner that is 
considering purchasing and installing a swimming 
pool at their home.”

The court ruled that Latham Pool is entitled to 
summary judgment of non-infringement because to 
the ordinary observer the accused products’ overall 
ornamental appearance is sufficiently distinct from, 
and plainly dissimilar to, the D’966 patent. In particu-
lar, the court noted that the patented design is angular 
and based on rectangles, whereas the accused design 
is curved and based on curved, rounded shapes. The 
court noted the following specific differences: 

1. the patent has one rectangular full-width entry 
step but the accused products have two separate 
curved entry steps in the corners of the pool; 

2. in the patent the steps leading from the tanning 
ledge into the main body of the pool are two 
different lengths but the steps in the accused 
products are equal in length; 

3. in the patent the benches in the deep end are 
rectangular with smaller rectangular steps on 
top but the benches in the accused products are 
curved with no steps;

4. in the patent the safety ledge extends around the 
perimeter of the pool from the top of the main pool 
entry steps but the safety ledge in the accused 
products is positioned deeper in the pool, starting 
at the bottom of the main pool entry steps.

Additionally, the court found that the similarities 
between the designs (the fact that both designs 
consist of a roughly rectangular pool with a tanning 

ledge, full-width stairs, and deep end benches) are 
high-level similarities that are not sufficient to demon-
strate infringement.

Thus, the court held that the patented design and 
accused designs are “plainly dissimilar” such that no 
ordinary observer would mistake the angular design 
of the D’966 patent with the curved design of the 
accused products. The court granted Latham Pool 
summary judgment of non-infringement.

Range of Motion Products, LLC. v. 
The Armaid Company Inc.

Range of Motion Products, LLC filed a district court 
action in the District of Maine against The Armaid 
Company Inc. alleging infringement of U.S. Patent 
No. D802,155 (“D’155 patent”), which claims the 
ornamental design for a body massaging apparatus. 
Range of Motion accused the design of Armaid’s body 
massaging product (known as the Armaid2). Armaid 
moved for summary judgment of non-infringement. 
The below images show the design claimed in the 
D’155 patent (on the left), the accused Armaid2 (in the 
middle), and the Armaid1 (prior art) (on the right).

The court noted that the D’155 patent is broadly simi-
lar to the Armaid1 prior art, stating that both have 
opposable, curved arms, roller cutouts, handles, and 
arms attached to a hinge apparatus with multiple slots 
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Image 4 - The Armaid2 

The parties dispute the inspiration for Cross’s development of the Armaid2.  

ROM contends that “Cross either came up with the Armaid2’s design in light of the 

Rolflex or directly used the specifications for the molds of the Rolflex to create the 

Armaid2.”  ECF No. 47 at 4, ¶ 23.  Armaid contends that the Armaid2 resulted from 

changes Cross made to the Armaid1 to improve its functionality based on customer 

feedback.  The parties also dispute whether changes to the function or the form drove 

the Armaid2’s development.  

On June 1, 2021, Cross was awarded a utility patent (the “’310 patent”) that 

protected at least one feature of the Armaid2 not present in the Rolflex.  In the 

application for the ’310 patent, Cross identified the invention as filling a need for a 

simple and effective self-operated body massaging apparatus that could be used from 

multiple angles without the risk of inflicting undue pain.  

In late 2021, Cross died in an accident. 
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The portions of the illustrations depicted in dashed lines—i.e., the massage rollers—

are expressly disclaimed from the scope of the patent, so they do not contribute to its 

scope.  

Considering the Federal Circuit’s instructions in construing design patents, see 

Egyptian Goddess, 543 F.3d at 679-80, as well as the maxim that a picture is worth 

a thousand words, I rely on these design illustrations and do not write a detailed, 

feature-by-feature description to define the scope of the claimed design.  I proceed by 

first comparing various features of the claimed design, the accused design, and the 

prior art, and later by addressing the functional-vs-ornamental analysis 

contemplated by Egyptian Goddess. 

(i) Comparing the Claimed Design, Accused Design, 
and Prior Art 

 

 Several similarities among the designs of the D’155 patent (the claimed 

design), the accused product (the Armaid2), and the only potentially limiting prior 

Image 13 - Side-by-side comparison of the D’155 Patent, the Armaid2, and the Armaid1. 
D’155 Patent 

(the claimed design)
Armaid2 

(the accused product)
Armaid1 

(the prior art)
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Image 3 - D’155 Patent  

The D’155 patent claims “[t]he ornamental design for a body massaging 

apparatus,” as shown in eight illustrations (excepting material depicted by dashed 

lines).  ECF No. 43 at 1, ¶ 1 (alteration in original); see infra Part II(B)(1)(c) (D’155 

patent illustrations).  The Rolflex “embod[ies] the design of the D’155 [p]atent,” a 

point that ROM conceded in Range of Motion I.  No. 1:21-cv-00105-JDL, ECF No. 8 

at 10.  ROM applied for a utility patent for the Rolflex, but this patent did not issue 

in part because it was deemed “obvious” in light of the ’081 patent.   

Later, after a falling-out with the other members of ROM, Cross concentrated 

his efforts on his Maine-based company, Armaid, and created the Armaid2, the 

accused product. 
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for size adjustment. The court also noted distinctions 
between the three designs, including: (1) differences 
in the connection between the hinge apparatus and 
the arm; (2) differences in the number of adjustment 
slots in the hinge apparatus; and (3) differences in 
the shape of the roller cutouts. The court noted that 
for the Armaid2, the separation of the hinge appara-
tus contributes to the overall segmented appearance 
of the Armaid2, which is different and distinct from 
the design in the D’155 patent. The court also noted 

that the size-selection slots in the Armaid2 are larger 
than those in the D’155 patent. Finally, while the court 
agreed that there are aspects of the D’155 patent and 
the Armaid2 that are similar, the court found that these 
similarities are likenesses to the D’155 patent’s func-
tional features, which are not protected by the design 
patent. Thus, the court concluded that the Armaid2 is 
plainly dissimilar from, and not substantially similar to, 
the design claimed in the D’155 patent.
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For more than three decades, the design patents team at Sterne 
Kessler has developed comprehensive programs for clients to 
protect some of the most iconic designs in the world and to  
eliminate knock-offs in the marketplace. 

The firm has a well-earned reputation for excellence in the design 
patents space. To learn more about the practice, visit us online by 
scanning the QR Code and/or email tdurkin@sternekessler.com.

“A market-leading design patent practice”
— Intellectual Asset Management “IAM Patent 1000” 


